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Although	 renewable	 energy	 sources	 will	 be	 a	 crucial	 tool	 in	
the	fight	against	climate	change,	 they	often	create	other	envi-
ronmental	 problems.2	 A	 recent	
Ninth	 Circuit	 Court	 of	 Appeals	
decision,	National Wildlife Fed-
eration v. National Marine Fish-
eries Service,	 exemplifies	 how	
one	 form	 of	 renewable	 energy,	
hydroelectric	 power,	 has	 been	
challenged	by	the	environmental	
community	 for	 its	 detrimental	
effect	 on	 endangered	 fish	 spe-
cies.3	The	case	demonstrates	that,	
as	Congress	moves	to	incentivize	
hydroelectric	 power,	 there	 may	
be	a	 temptation	 for	Congress	 to	
exploit	 a	 judicial	 loophole	 to	
make	 the	 Endangered	 Species	
Act	(“ESA”)	inapplicable	to	dam	
operations.	
Hydroelectric	 power	 is	 cre-



























As	 a	 recent	 article	 in	 the	 Los	
Angeles	 Times	 dramatically	
explained:	 “The	 emerging	
boom	 in	 hydroelectric	 power	
pits	 two	 competing	 ecologi-
cal	 perils	 against	 each	 other:	
widespread	fish	extinctions	and	
a	warming	planet.”13	Fish	mor-
tality	 resulting	 from	 passage	
through	turbines	at	hydroelec-
tric	 facilities	 can	 be	 as	 much	
as	 30%,	 although	 the	 use	 of	
the	 best	 existing	 turbines	 can	
reduce	 that	 to	5-10%.14	Some	
of	 the	 affected	 fish,	 such	 as	
species	 of	 salmon	 and	 steel-
head,	are	 listed	on	 the	 federal	
list	of	endangered	or	threatened	
species	under	the	ESA.15	
The	 ESA	 has	 provided	 a	
mechanism	 for	 challenges	 to	 hydroelectric	 power	 projects	 in	
the	courts	when	an	endangered	or	threatened	species	is	put	at	
risk	by	dam	development.	The	seminal	opinion	by	the	Supreme	
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Similar	to	the	decision	of	the	Supreme	Court	in	Tennessee 
Valley Authority,	the	recent	opinion	of	the	United	States	Court	
of	Appeals	of	the	Ninth	Circuit	in	National Wildlife Federation 



























nation’s	 hydroelectric	 energy	 capacity.26	 Although	 Congress	
could	 facilitate	 its	 goal	of	 increasing	hydroelectric	power	by	
exempting	 the	 operation	 of	 hydroelectric	 facilities	 from	 the	































Institute,	Renewable Energy Tax Credits,	iSSue 4, the bottom line on . . . 1,	
available at	http://pdf.wri.org/bottom_line_renewable_energy_tax_credits.pdf.	
11	 	pew center on global climate change, pew center Summary of h.r. 























25	 	Clay	R.	Smith,	Salmon, Dams and the Endangered Species Act Jeopardy 
Standard,	aDvocate,	May	2009,	at	23,	24.	
26	 	See	Murphy,	supra	note	13	(noting	that	the	National	Hydropower	Associa-
tion	has	set	out	to	double	the	nation’s	capacity	for	hydroelectric	energy	by	
2025).	
27	 	See	Idaho	National	Laboratories,	supra	note	14	(explaining	the	benefits	of	
advanced	turbine	technology).
28	 	U.S.	Department	of	Energy,	supra	note	9.	
